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Dear Ms N, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): NM NTSHOFU AND 60 OTHERS (“complainants”) v 

SOWETO CITY COUNCIL PENSION FUND (“first respondent”) AND OLD 

MUTUAL LIFE ASSURANCE COMPANY (SOUTH AFRICA) LIMITED (“second 

respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the transfer of benefits from the first 

respondent to another pension fund organisation; the non-provision of 

audited financial statements and the term of office of the board of the 

first respondent. 

1.2 The complaint was received by this Tribunal on 26 November 2012. A 

letter acknowledging receipt thereof was sent to the complainant on 18 

December 2012. On the same date, the complaint was forwarded to the 

respondents, giving them until 22 January 2013 to file their responses. 

The due date for the response was extended to 13 June 2013. A 
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response was received from the first respondent on 25 June 2013. The 

response was forwarded to the complainants, requesting them to 

indicate whether or not the matter had been satisfactorily resolved 

between the parties. Further submissions were received from the 

complainants on 17 October 2013, indicating that the matter was not 

settled and they wished to proceed with the complaint. 

 

1.3 After considering the submissions before this Tribunal, it is considered 

unnecessary to hold a hearing in this matter. As the background facts 

are already known to the parties, they shall be repeated only to the 

extent that they are relevant to the issues. The determination and 

reasons therefor appear below.  

 

[2]  FACTUAL BACKGROUND 

 

2.1 The complainants are a group of 61 employees of the City of 

Johannesburg (“employer”). Their full and further particulars are set out 

in Annexure “A” to this determination. They are members of the first 

respondent by virtue of their employment. The second respondent is the 

first respondent’s administrator. 

 

2.2 The employer informed the first respondent of its intention to cease 

participation in the first respondent with effect from 1 April 2005 and 

instead start participating in the E-Joburg Retirement Fund (“JRF”). 

Therefore, the complainants’ membership of the first respondent was to 

cease in order for them to continue their contributions in the JRF. 

However, the benefits of the complainants are retained in the first 

respondent to date, despite the fact that they are now members of the 

JRF. 

 

[3] COMPLAINT 
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3.1 The complainants are mainly dissatisfied with the fact that they have not 

been permitted to transfer their benefits in the first respondent to 

another pension fund organisation of their choice. They submitted that 

in August 2012, some of them expressed interest to transfer their 

benefits to a retirement annuity fund. They submitted that all relevant 

documentation in this regard was collected, completed and forwarded to 

Old Mutual Life Assurance Company (South Africa) Limited (“Old 

Mutual”). The matter was referred to the Principal Officer for approval. 

However, the Principal Officer did not accede to the proposed transfer.  

 

3.2 The complainants also submit that the term of office of the first 

respondent’s board of management has expired. However, a decision 

was taken by the members at a general meeting for their term to be 

extended until December 2012 in order for the first respondent to be 

wound down.  

 

3.3 In their own words, the complainants sought an investigation: 

 

  To ascertain why annual general meetings were not 

convened in the past and the last two meetings have no 

minutes; 

  To ascertain why members were not issued with audited 

financial statements; 

  To establish why members were not issued with annual 

benefit statements; 

  Of the term of office of the board of management and 

progress in respect of the winding down of the first 

respondent; and 

  Why members are being denied the opportunity to transfer 

funds which would enhance growth when included in their 

own choices of investments. 

 

[4] RESPONSES 
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4.1 On 25 June 2013, the second respondent submitted that the complaint 

shares similar sentiments to the complaint of M Nxingweni, reference 

number GP/00000465/2012, which was responded to in writing on 18 

March 2013. Subsequent to the response, this Tribunal issued a 

determination dated 20 June 2013. The respondents are in the process 

of upholding the determination and provide members with quotations of 

their accumulated values in the first respondent. 

 

4.2 In the response referred to by the second respondent, it was submitted 

that the first respondent is an active fund and is in operation. It is a 

defined benefit fund with no new members joining it. The participating 

employers, i.e. the South African Police Services (“SAPS”) and the City 

of Johannesburg jointly informed the first respondent of their decision to 

withdraw their participation therein with effect from 1 April 2005 and pay 

members contributions to the Government Employees Pension Fund 

(for the SAPS) and the JRF (for council members). 

 

4.3 The board of the first respondent legally challenged the employers’ 

decision to withdraw as it was regarded as unfair. The legal process 

was followed and it was agreed that the court case be suspended and 

that the mediation process be followed in order to settle the matter 

outside court. The settlement process is still in process with the 

employers. 

 

4.4 It is correct that the board’s term of office expired on 31 December 2011 

and that new elections were required to be conducted. In May 2012, the 

members agreed to extend the previous board’s term of office with an 

additional year with a mandate to wind up the first respondent. In June 

2012, the Registrar of Pension Funds (“Registrar”) intervened and 

advised that the extension of the board’s term and the elections needed 

to be conducted. The Registrar then re-appointed the previous board 

under section 26(2)(a) of the Act for the purpose of ensuring that the 
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elections are conducted and a fully operational board is put in place. 

Due to logistic challenges, the elections were only conducted on 18 

January 2013. The election results were communicated to the members 

and the results can be made available on request.  

 

4.5 The options available to members were an item on the agenda and the 

document provided by the complainants was distributed for the 

information of the members. No discussions or final resolution was 

taken on which option should be taken individually or collectively. The 

complainants are mistakenly of the view that they can take individual 

decisions and exercise options to access their benefits in the first 

respondent or invest them outside the fund. The board has not 

concluded or decided on the option that will be given to members on 

conclusion of the dispute between the first respondent and the City of 

Johannesburg. The document relied on by the complainants is what 

was presented to the board and no decision has been taken on the 

matter. 

 

4.6 The board has on many occasions, communicated to the members at 

meetings held with them that benefit statements will not be issued by 

the first respondent because of the pending dispute between the two 

employers, which impacts on funding levels. However, they were 

advised that they should contact the second respondent to request the 

value of their benefits. The first respondent is in a good financial 

position and the complainants are welcome to inspect its audited 

financial statements.  

 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

  Introduction 
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5.1 This Tribunal must determine whether or not the complainants’ 

assertion that annual general meetings were not convened in the past 

and the last two meetings have no minutes is correct. It must also 

determine whether or not the complainants ought to have been issued 

with audited financial statements. It must further be determined if the 

complainants must be provided with their benefit statements. It also 

needs to be established whether or not the complainants may be 

permitted to transfer their benefits in accordance with their wishes in the 

circumstances. 

 

Preliminary issues 

 

5.2 In its response, the second respondent pointed out that the substance 

of the present complaint is similar to that of the complaint of 

Ngxingweni, which has already been determined by this Tribunal. It is 

not clear if by making this submission, the second respondent is of the 

view that the matter should not be investigated further on the basis of 

the common law defence of res judicata. However, if the second 

respondent is of the view that the matter should not be investigated 

further on that ground, this Tribunal must briefly deal with this aspect 

prior to proceeding to determine the complaint on its merits. 

 

5.3 Res judicata means that a matter or proceedings have come to an end 

by a judicial decision. It is based on the policy that litigation should 

come to an end when the same matter has already been adjudicated 

upon in another forum. The prerequisites of a valid defence of res 

judicata are that the matter adjudicated upon must have been for the 

same cause, between the same parties and the same thing must have 

been demanded (see Horowitz v Brock 1988 (2) SA 160 AD at 178H to 

179C). Furthermore, the judgment or order must be a final and definitive 

judgment on the merits of the matter and the judgment must be one of a 

competent court (see CTP Limited vs Independent Newspapers 

Holdings Ltd 1999(1) SA 542 (WLD)). 
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5.4 The cause of the complaint in Nxingweni and the present matter is 

similar. Furthermore, the same investigation and order were sought 

from this Tribunal in both matters. It is also common cause that a final 

decision on the merits of the matter was made by this Tribunal in 

Ngxingweni. Furthermore, the respondents are the same in Ngxingweni 

and the present matter. However, the present complainants were not 

party to Ngxingweni. Furthermore, Mr Ngxingweni and N Ngcamu are 

not part of the complainants in the present complaint. Therefore, the 

matter is not between the same parties as in Ngxingweni. For this 

reason, a valid defence of res judicata cannot be raised in the 

circumstances. 

 

Term of office of the board of management 

 

5.5 The complainants sought an investigation into the term of office of the 

board of management of the first respondent and progress in respect of 

the winding down of the first respondent. In its response, the second 

respondent submitted that elections for the new board were conducted 

on 18 January 2013 and the results thereof were communicated to 

members. It further submitted that such results can be made available 

upon request. It was further advised that there were on-going 

negotiations between the board and the City of Joburg regarding the 

termination of its participation in the first respondent. Therefore, this 

Tribunal is of the view that the complainants have been provided with 

sufficient information regarding this aspect of the complaint and it is 

considered settled between the parties. There is no issue that remains 

outstanding for determination in this regard. 

 

Annual general meetings and keeping of minutes 

 

5.6 The complainants sought an investigation into why annual general 

meetings were not convened in the past and the last two meetings have 
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no minutes. This presupposes that they are of the view that the first 

respondent has not held some annual general meetings and did not 

keep minutes for the last two meetings. They did not specify the period 

in respect of which such annual general meetings were not held. 

Furthermore, they did not provide this Tribunal with evidence of their 

allegations that the meetings were not held. They also did not allege 

that they suffered prejudice as a result of this. Furthermore, this 

Tribunal’s investigations could not verify the accuracy of their 

allegations in this regard. Therefore, it has not been shown on a 

balance of probabilities, that the annual general meetings did not take 

place and the complainants suffered prejudice as a result thereof. Thus, 

it would be futile to pursue this part of the complaint without proof of this 

fact and evidence of prejudice occasioned by it. This part of the 

complaint is dismissed. 

 

Issuance of audited financial statements 

 

5.7 The complainants required this Tribunal to investigate why they were 

not issued with audited annual financial statements. This implies that 

the complainants are of the view that they should regularly and 

proactively be provided with audited financial statements by the first 

respondent. Section 15(1) of the Act provides that: 

 

 “Subject to the provisions of subsection (4), every registered fund shall, within 

six months as from the expiration of every financial year, furnish to the 

registrar such statements in regard to its revenue, expenditure and financial 

position as may be prescribed, duly audited and reported on by the auditor of 

the fund” 

  

 

  Regulation 12(1) of the Act also provides that: 

 

 “Every fund shall, not later than six months after the end of its financial year, 

submit to the Registrar a copy of the financial statements in the form as from 

time to time prescribed by the Registrar by notice in the Gazette.” 
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5.8 Therefore, the first respondent has a legal duty to ensure that it provides 

the Registrar with audited statements relating to its revenue, 

expenditure and financial position, thus its audited financial statements. 

It is clear from the provisions referred to above that the audited financial 

statements have to be regularly and proactively provided to the 

Registrar and not necessarily to the complainants. However, this does 

not mean that the complainants are not entitled to have access to such 

financial statements. In this regard, section 35(1)(b) and (2)(a) of the Act 

provide that: 

 

“(1) Every registered fund shall deliver to any member on demand by such 

member, and on payment of such sum as may be determined by the 

rules of the fund, a copy of any of the following documents, that is to 

say - 

 

(a) … 

 

(b) the last revenue account and the last balance sheet prepared 

in terms of subsection (1) of section fifteen. 

 

(2) Any member shall be entitled to inspect without charge at the 

registered office of a registered fund, a copy of any of the following 

documents and make extracts therefrom, that is to say - 

 

(a) the documents referred to in subsection (1)” 

 

5.9 Therefore, a member may request that he be provided with a copy of 

the fund’s audited financial statements in which event, he shall pay the 

fee specified in the Rules for that purpose. However, he may 

alternatively opt to inspect such audited financial statements without 

charge at the registered office of the fund. Therefore, financial 

statements do not have to be regularly and proactively provided to 

members. However, if the members so wish, they could request a copy 

http://discover.sabinet.co.za/webx/access/netlaw/PENSION%20FUNDS%20ACT.htm#section15
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thereof from the fund or arrange to inspect the financial statements at 

the registered office of the fund. 

 

5.10 The complainants have not alleged that they requested the first 

respondent to provide them with copies of its audited financial 

statements and this was denied. They have also not alleged that they 

attempted to arrange to inspect the audited financial statements at the 

registered office of the first respondent and were prohibited from doing 

so by the first respondent. On the contrary, in its response, the second 

respondent invited them to arrange to inspect the statements at the first 

respondent’s registered office should they wish to do so. Therefore, the 

first respondent has not denied them an opportunity to have sight of the 

financial statements. This part of the complaint is dismissed. 

 

Issuance of annual benefit statements 

 

5.11 The complainants also sought this Tribunal’s investigation into why the 

first respondent did not provide them with copies of their annual benefit 

statements. The complainants are entitled to be provided with adequate 

information regarding their benefits in terms of section 7D(c) of the Act, 

which provides that: 

 

            “The duties of the board shall be to- 

 

(c) ensure that adequate and appropriate information is communicated to 

members of the fund informing them of their rights, benefits and 

duties in terms of the rules of the fund.” 

 

 5.12 Funds account to their members by, inter alia, furnishing them with 

benefit statements on a regular basis in order to give them information 

regarding their benefits, contributions and other relevant information. 

Therefore, benefit statements give members important information 

regarding their benefits in the event of death, withdrawal, disability and 
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retirement. It also provides other relevant information relating to the 

fund’s assets.  

 

5.13 The frequency of providing benefit statements is normally set out in the 

fund’s rules. In the present matter, there is no clear provision in the first 

respondent’s rules regarding the provision of benefit statements. 

However, in the event that there is no clear provision in the fund’s rules 

in this regard, the provisions of Circular Pension Fund (Circular PF) 

No.86 read together with Circular PF No. 90 of the Financial Services 

Board (“FSB”) provide guidance. Circular PF No. 86 requires that an 

annual benefit statement be furnished to each member (excluding 

 pensioners and deferred pensioners) not later than six months after 

 the financial year end of that fund.  

 

5.14 By providing benefit statements to members on a regular basis, the 

board also complies with its fiduciary duties to members. This includes a 

duty to act in the best interest of members at all times, especially in 

matters relating to their benefits (see Section 7C(2)(a) of the Act). The 

duty to disclose relevant information to members is also important for 

the purposes of accountability and provision of access to information 

(see Section 32(1)(b) of Act 108 of 1996 and Wentworth v GG Umbrella 

Fund and Others [2009] 1 BPLR 87 (PFA)). In the present matter, no 

reasons have been advanced by the first respondent for its failure to 

provide the complainant with benefit statements. This Tribunal notes 

that the second respondent’s submission that it was in the process of 

providing some of the first respondent’s members (the complainants in 

Ngxingweni) with benefit statements as previously ordered by this 

Tribunal. The first respondent must also be ordered to provide the 

complainants in this matter, with copies of their annual benefit 

statements. 

 

Transfer of benefits to another pension fund organisation 
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5.15 The complainants requested this Tribunal to decide whether or not they 

should be permitted to transfer their benefits to pension funds of their 

choice in the circumstances. They contended that Rule 8.7 of the first 

respondent’s Rules permits them to transfer their benefits. A fund, its 

legal status, and the rights and obligations of its members and the 

employer, are governed by the rules of the fund, relevant legislation and 

the common law (Tek Corporation Provident Fund and Others v Lorentz 

1999 (4) SA 884 (SCA) at 894 B-C; section 13 of the Act). The 

complainants’ right to transfer to a fund of their choice in the 

circumstances must be determined with reference to the provisions of 

the first respondent’s Rules.  

 

5.16 Rule 8.7(1)(a) essentially deals with the transfer of benefits into the first 

respondent. Therefore, it is not relevant for the present purposes. Rule 

8.7(1)(b) deals with transfers out of the first respondent and provides 

that: 

 

  “(1) The TRUSTEES may, after consultation with the ACTUARY, and on 

conditions determined by them, approve special arrangements for 

the preservation of accumulated pension rights, which may make 

provision, inter alia, for the following: 

 

(a) … 

 

(b) In respect of a person who was a MEMBER of the FUND and 

within six months of his withdrawal from the FUND becomes a 

member of another fund which provides retirement benefits for 

its members: 

 

(i) that no withdrawal benefit shall be paid by the FUND 

under Rule 6 in respect of such MEMBER; 

 

(ii) for the payment to such other fund of an amount not 

less than the value of the withdrawal benefit to which 

the MEMBER would otherwise have been entitled to 

under Rule 6.1, and not exceeding the liability of the 
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FUND in respect of such MEMBER, as determined by 

the ACTUARY;” 

 

5.17 Therefore, the first respondent’s Rules in their present formulation, only 

permit the transfer of a member’s benefit where such a member leaves 

the employer’s service, withdraws from the first respondent and 

becomes a member of another fund. In such an event, the first 

respondent may transfer his benefit to his new fund and not pay him a 

withdrawal benefit. The complainants remain employed by the 

employer. Therefore, they have not withdrawn from the first respondent. 

Thus, the option offered in Rule 8.7 above is not available to them. The 

first respondent will have to submit a rule amendment to the Registrar in 

order for them to be permitted to transfer to another pension fund 

organisation. The second respondent has advised that negotiations in 

this regard are still on-going. This part of the complaint is dismissed.  

 

[6] ORDER 

 

  6.1 In the result, this Tribunal makes the following order: 

 

  6.1.1 The first respondent is ordered to provide the complainants with 

copies of their most recent annual benefit statements within two 

weeks from the date of this determination; and thereafter at 

least once every year for as long as their membership remains 

effective. 

 

 

 

 

 

 

 

DATED AT PRETORIA ON THIS 25TH DAY OF NOVEMBER 2013 
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____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR  
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